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Abstract: It is well known that the International Humanitarian Law and Human Rights Law are two separate disciplines. In recent years, the relationship between these branches of law has become very controversial. This article plans to highlight their complementarity. In order to discuss the links between these branches of law, it is compulsory to analyse their nature, origin and character, the governed situations and the applicable conventional texts.
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I.       INTRODUCTION
It is well known that international humanitarian law (the „IHL”) and Human Rights Law (the „HRL”) are two distinct disciplines. In recent years, however, the relationship between IHL and HRL has become very controversial. In order to discuss the links between the two branches of law, we must start from their origin.
On the one hand, IHL has a tradition since the nineteenth century when Henri Dunant has started to help the victims of the war. It was so enriched and developed continuously, reaching a remarkably high level under the two Additional Protocols of 1977. As professor Tomuschat underlines in a very interesting article, a special role in the development of both branches of international law Mr. Antonio Cassese had, who was an eminent practitioner to whom the international community has assigned some of the highest positions created in recent decades: President of the European Committee for the Prevention of Torture (1989 – 1993 ), Chairman of the International Criminal Tribunal for the Former Yugoslavia (1993 – 1997), President of the International Commission of Inquiry in Darfur  (2004  –  2005)  and recently
Chairman of the Special Tribunal for Lebanon (March 2009). In discharging all these responsibilities, his task was, invariably, to evaluate and implement the interaction between the IHL and the HRL. He was, more than anyone, in a position to gain a deeper understanding of the need to never lose sight of the basic assumptions of the entire system of modern international law, especially human life and human dignity.
On the other hand, HRL is an emanation of the subsequent period of the Second World War. They arose from the atrocities committed during the war, particularly by the German armed forces, but also by the allied forces that emerged victorious.
II.      PAPER CONTENT
However, we must start this research from the question what seeks IHL? IHL was created to provide maximum protection even during the most profound catastrophes of the human society, namely in time of war. During armed conflicts, combatants have licence to kill the opponents. Someone said – obviously with a lot of sarcasm – in connection with the start of the war: the hunting season opens. Accordingly, life, the most precious asset that people have (or, in other words, which
is the most loved gift given to us by a deity), is being threatened during an armed conflict. IHL is trying to save what can realistically be protected, despite the clash of arms. IHL’s vocation is universal and non-discriminatory in application. It must be a shield against unwarranted violence, not a political tool by which to undermine the opponent’s military capacity, while covering their proportionate actions.
According to the original concept, human rights should provide protection for any state interference, but, as it is known, their purpose has expanded enormously over the years much beyond pure negative freedom of imposing commitments on states in order to provide protection against any interference from private persons and generally to ensure their effectiveness („positive rights'”).
It should be noted that IHL and HRL do not differ only in terms of origin, which we have already tried to show above, but of character. On the one hand, „IHL, under various names, has existed throughout history and is inherently conservative, taking as a given the armed conflicts'”. HRL, on the other hand, „originary from the democratic revolutions of the late eighteenth century, have always been revolutionary, outrageous in its inception, inspired by the collective action and struggle, and which threaten the existing state order” .
Thus, IHL is an exceptional special branch of public international law, which applies during armed conflicts, when, imperatively, the exercise of human rights is restricted, while the HRL legislation represents more general principles which are intended to always ensure and guarantee to individuals fundamental rights and freedoms and to protect them from social scourges. Finally, IHL mainly governs the relations between states and enemy citizens, and HRL, those between states and individuals. However, IHL and HRL are very complementary and adjacent. IHL and HRL are intimately related to the human person. IHL was formed from the symbiosis of two concepts, a legal one, and a moral one, inspired from a sense of humanity. So, through all its legal content, it tends to protect life and liberty of human beings, common goal to HRL legislation also. As we shall see below, IHL contains principles and rules which protect certain categories of rights of the civilians and of some vulnerable groups, during armed conflicts: the right to life, to dignity, to physical and mental integrity.
Different through the situations governed, both systems have not the same intentions. HRL aims the essence of establishing and maintaining the democracy and the rule of law. They are legally founded and based on the guarantee of freedom and on the welfare of the human person, developing especially in time of peace. War is sometimes fatal because it reduces the possibilities to exercise certain fundamental liberties such as freedom of assembly, of association, satisfaction of social, economic and cultural rights. The application of these rights during armed conflicts has caused numerous analysis aimed to dampen the effects of hostilities and bring them to accomplishment. With a more restricted application, limited during the existence of an armed conflict, IHL seeks to promote civilized behaviour in conducting conflicts. It aims to limit damages caused by the war and not to prohibit it.
Different by nature, both normative systems are being implemented in different times. HRL is on a continuous and daily application and represents the common law. To the contrary, IHL is an emergency law. War is now generating horror and cruelty. To try to prevent or prohibit it is subject to secular literature, theoretical and ambitious. Researches related to prevention of conflicts and to ban them remain indispensable. Nowadays, it is built a modest and pragmatic body of law – the legal translation of a moral for urgent matters. Emergency or prevention is not mutually excluded. Sometimes they ignore each other, sometimes they collaborate. Sometimes they live together. The major and irreplaceable vocation of IHL is to mitigate the rigors of fatal or ineluctable hostilities and to spare lives.
As professor Bettati notices, the texts governing both systems of international rules are very different. HRL is subject of a large number of universal or regional declarations or conventions, as well as of sectorial treaties (refugees, slavery, women, children), and the texts are usually short and simple. As regards IHL, it is subject of a smaller conventional system but more detailed, and the texts are long and complex.
Also, we notice a difference in enforcement of the two legal systems. Most HRL Conventions refer to their own control mechanism. Application of IHL is provided on one hand by the NGOs (e.g. ICRC), intergovernmental organizations (e.g. UNHCR, UNICEF, ECHO) and, by the United Nations Security Council which may take enforcement actions of the IHL or may create international criminal jurisdictions for serious violations of its fundamental rules.
International humanitarian law of armed conflicts or IHL represents the body of international law norms intended to regulate, on the one hand, the rights and obligations of belligerents in the conduct of military operations and the limits of the choice of means and methods of managing the war, and on the other hand, the protection of persons and assets affected by the conflict. From this perspective, we may conclude that the IHL is composed by two basic branches:
a)      the right of war itself – jus ad bellum (also known as the Law of the Hague), which governs the state of belligerency, and
b)     the Humanitarian right itself – jus in bello (also known as the Law of Geneva), which governs the conduct of the parties in conflict and the protection due to the categories of protected persons during an armed conflict.
In terms of the chosen theme, the second branch mentioned above interests us the most. The humanitarian law itself is governed by:
A. The Geneva Conventions of 12 August 1949:
1. The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field;
2. The Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea;
3. The Geneva Convention relative to the Treatment of Prisoners of War; and IV The Geneva Convention relative to the Protection of Civilian Persons in Time of War;
B. The two Additional Protocols of
1977:
1. The Protocol Additional to the Geneva Conventions of12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (the „Protocol I”) and
2. The Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (the „Protocol II”).
The preamble of the Protocol II recalls that „international instruments related to fundamental HRL provides a fundamental protection for the victims” of noninternational armed conflicts. This reflects the coexistence of the two legal systems. The increase of non-international armed conflicts leads to the idea that sooner or later these two frameworks will be struck as two large tectonic plates. The key question is how will be governed the relationship between the two systems? HRL started at a point where derogations were the exceptions and only „in the extent of the situation demands”. IHL, on the other hand, began with recognition of the existence of the war or of the armed conflict, and in a form of a Faustian pact between humanity and military necessity, trying to strike a balance between the need to conduct military operations and the one to mitigate the damages and the pain caused by it. The two philosophies are different and difficult to reconcile.
Nevertheless, the need to reconcile these two opposing philosophies was early recognized by the International Court of Justice (the „ICS” or the „Court”), which acknowledged the application of the HRL in general to the situations of armed conflicts. However, to recognize the application is one thing and its relationship with the IHL is another thing.
In the Barrier Case, ICJ tried to explain this relationship as follows: as regards the relationship between IHL and HRL, three possible situations exist: a) certain rights may be exclusive problems of the IHL, b) others may be exclusive problems of the HRL, and c) others may belong to both branches of international law. In order to answer this question, the Court should take into consideration these two branches of international law, namely HRL, and as a lex specialis IHL.
In international armed conflicts, IHL leads, and HRL applies to the extent they are not inconsistent. When there is an armed conflict, HRL clearly prevails, since the IHL can not find its application.
IHL applies de jure and automatically from the moment when an issue corresponding to the definition of its field of application arises. Thus, the IHL applies:
a)      in case of international armed conflict (declared war or armed conflict between two or more Contracting Parties); it worth mentioning that it is applicable even if 1) the state of war was not recognized by one party, 2) even though the parties deny the existence of the state of war and even if 3) a party to the conflict is not a party to the Geneva Conventions, but accepts and applies its provisions. It is interesting that by international armed conflict are understood even the situations of struggle for self determination;
b)      in non-international armed conflict: 1)  of high intensity,  defined by the
Protocol II as representing the situation which opposes the armed forces of a contracting party to dissident forces placed under a responsible command and which exercises control over a part of the territory, so that they are able to carry out continuous and concerted military operations (the provisions of Protocol II are applicable) and 2) which are not international by nature and which are subject to so-called the Martens Clause;
In theory, it is argued that the dynamic function of the Martens clause is particularly relevant for the relationship between IHL
and HRL.
In 1950, the War Council in Brussels applied the clause Martens in order to use already established HRL standards as interpretative guidelines for the Hague Conventions. In the late 1960s, United Nations bodies have argued that certain human rights remain relevant during the international armed conflicts. Thus, for example, in the resolution no. 237/1967 regarding the situation in Middle East, the Security Council noted that „essential and inalienable human rights must be respected during the vicissitudes of war” and in paragraph 1 of the resolution no. 2675/1970, Basic principles on the protection of civilians during armed conflict, the General Assembly stated that „fundamental human rights, as known in international law and enshrined in international instruments, continue to be fully implemented in armed conflicts”.
In the mid 1990s, it was generally accepted that both instruments relative to the HRL and the IHL were relevant in regulating non-international armed conflicts.
In a few words, IHL governs on the one hand, a) the limitations to the rights of combatants, and on the other hand b) the protection due to the categories of non-combatant persons.
a.    Limitations to the rights of combatants (people who belong to the armed forces of a Contracting Party that is part of an armed and organized group or unit, placed under the control of a
command responsible to the Contracting Party for the conduct of its subordinates).
Combatants must wear distinctive and fixed signs in order to be easy distinguished and from the distance from the civilian population, or, if no such distinctive signs exist, then they shall carry
weapons openly during military operations. Spies and mercenaries can not be considered combatants.
The combatants have, according to IHL, the following obligations:
–         the prohibition to attack persons which do not participate in hostilities or who no longer participate in hostilities (the principle of distinction);
–         the prohibition of attacking nonmilitary targets;
–         the restrictions on use of certain types of weapons (the principle of avoiding producing unnecessary or excessive suffering);
–         the prohibitions on the use of certain means of warfare.
b.   The protection granted to certain
categories of persons not participating or
no more participating in hostilities,
IHL provides a special protection for persons not taking part directly at hostilities or who, due to health or captivity can not take part in the conduct of armed conflicts. Thus, the Geneva law envisages the following categories of non-combatants: a) the wounded, sick and shipwrecked, b) prisoners of war and c) civilian population.
a)      The wounded, sick and shipwrecked must be protected at all times; nothing can affect their lives and they can not be submitted to harmful conditions for the state in which they are. They should be treated with humanity and should be able to receive appropriate medical care without discrimination. In the direct interest of the wounded and sick, medical units, military or civilian also benefit from protection (they can not be attacked or prevented from operating).
b)     Any soldier captured by the adverse party becomes a prisoner of war, thus benefiting from the treatment of this category. This protection means the treatment of prisoners of war humanely in all circumstances, respecting the person and its dignity without discrimination. Prisoners of war have the right to food, clothing, housing and medical care which can not be inferior to those offered by the state which holds them to its own armed forces members; they may be forced to work, but their work must be remunerated and working conditions can not be inferior than those offered by the state which holds them to its own nationals. Prisoners of war have the right to announce their families about their captivity, and the right to regular correspondence with their family throughout the period of detention. Prisoners of war declared seriously ill or seriously injured will be repatriated directly. After the cessation of hostilities, all prisoners of war must be released and repatriated without delay.
c)      The civilian population, without participating directly in hostilities, is affected by the existence of the conflict. For this, the Geneva Convention IV provides the obligation, for all Contracting States to authorize humanitarian actions consisting on aid supplies of food, medicines, clothing, regardless of the nationality or place of residence, whether it is a State Party to the conflict. The fundamental rights of the persons affected by the armed conflict shall be respected; therefore the person, its dignity and religion must be respected, no prejudice should be brought to life, health, physical and mental integrity and their dignity. In addition, if subject to criminal prosecution, they are entitled to a fair trial.
It should be noted that according to the ICJ, the lawfulness of a conduct under the IHL is an explanation about what constitutes prima facie violations of HRL treaties. The same method of interpretation is retained by the European Convention on Human Rights (the „ECHR”).
The killings which are justified in terms of IHL do not violate Article 2 of the ECHR. However, this rule applies only if a state of emergency has been declared. Thus, the rule may not necessarily be applied to different situations in practice. In this respect, the decision of the European Commission of Human Rights in the case of Cyprus v. Turkey is very useful. It suggests that the IHL replaces HRL as lex specialis. The Commission examined whether the internment of 2,400 Cypriots would violate the Article 5 of ECHR. Turkey has granted to some of these people the status of „prisoner of war” and delegates of the Red Cross have visited their places of detention. The Commission noticed the applicability of the IHL and has not examined potential violations of Article 5 in respect of the persons who had the status of „prisoner of war”. Although the Commission was not very explicit in this regard, it seems that it applied the Geneva Conventions III and IV,  which  provide  special  rules  fordetention and trial as lex specialis. Special provisions of IHL justify the continued violation of Article 5 of ECHR. A special rule of IHL applies as lex specialis with preeminence when it provides a justification for interfering with human rights. In these cases, the justification must be accepted by human rights.
A 1995 decision of the European Court of Human Rights (the „ECtHR”) made reference to some aspects of the applicability of human rights norms in international armed conflict, but in a restrictive manner. In Loizidou v. Turkey, ECtHR acknowledged the ECHR’s applicability in situations when a State party exercises effective control over a foreign territory. The ECtHR has held as follows: „Given the object and purpose of the Convention, the responsibilities of a Contracting State may intervene as a consequence of military action – legal or illegal – exercising effective control over an area not belonging to the national territory. The obligation to secure, in such an area, the rights and freedoms under the Convention arising from the fact that such a control, whether exercised directly by the armed forces or by dependence of the local administration”.
The first authoritative decision on the general nature of the relationship between IHL and HRL in international armed conflicts was adopted by the ICJ in its advisory opinion Legality of the Threat or Use of Nuclear Weapons in 1996. In this case, the ICJ had to determine whether the
International Covenant on Civil and Political Rights was applicable during an international armed conflict. The Court held that „the protection of the International Covenant on Civil and Political Rights does not cease in time of war, except when Article 4 of the Covenant when from certain provisions may derogate in cases of national emergency. However, the right to life is not one of those provisions. In principle, a person’s right not to be arbitrarily deprived of life must be respected even in case of hostilities. The checking if there is an arbitrary deprivation of the right to life should be determined by the applicable lex specialis, namely the law applicable during armed conflicts which is designed to regulate the conduct of hostilities”12.
In the advisory opinion Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the ICJ reiterated its position, as well as in the case Armed activities on the territory of Congo, although it failed to refer to lex specialis, some experts interpreting that the Court abandoned its position set in previous cases. The Court has not sent a very clear view on the relationship between the law of armed conflicts and HRL in international armed conflicts. Thus, in the advisory opinion of Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ reaffirmed what it stated in the Barrier case: „As regards the relationship between IHL and HRL, there may be three possible situations: some rights may be considered exclusive issues of international humanitarian law, other issues can be considered exclusive issues of human rights and other may be common to both branches of international law”.
However, in the scientific discussion on the relationship between IHL and HRL, the focus is generally on civil and political rights such as the right to life or confinement, as they were conceived in the International Covenant on Civil and Political Rights: economic, social and cultural rights tend to be ignored in this debate. This is despite the unitary doctrine of the HRL, which is expressed in both preambles of the International Covenants. Economic, social and cultural rights are as important as civil and political rights contrary to the claims that the civil and political rights require immediate obligations to the States, while the implementation of economic, social and cultural rights must be done gradually.
Article 2, paragraph 1 of the International Covenant on Civil and Political Rights provides that: „Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”. In contrast, Article 2, paragraph 1 of the International Covenant on Economic, Social and Cultural Rights states: „Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures”.
Even under these circumstances, the dichotomy should not be seen as absolute, because realizing the rights of each category requires positive actions from States, as well as acts of abstention. Some authors argue that the obligation of States under both Pacts is one of care, i.e. to determine the realization of the rights listed, than an obligation of immediate or progressive implementation.
Issues on the economic, social and cultural rights are already part of the law of occupation – for example, under Articles 55 and 56 of Geneva Convention IV, an occupant has a duty to ensure food and medical supplies and maintain public health, as well as the facilities and services of population hygiene on the occupied territory. Moreover, an adequate supply of fundamental economic, social and cultural rights, as for example the right to an „adequate living standard (…), including food, clothing and adequate housing” which includes „the fundamental right of any person to be free from Hunger”, could be consonant with the obligation of the occupier in accordance with Article 43 of the Hague Conventions, „to restore and ensure, as far as possible, public order and civil life” on the occupied territory.
III.   CONCLUSIONS
It can not be denied that the rules of IHL and HRL can be complementary: there are situations when each can fill the gaps of the other, as some matters are clearer if they are regulated by a regime than the other, but they do not back away from the fact that sometimes there is a fundamental incompatibility in what these different disciplines intend to achieve. In the doctrine it is affirmed that the IHL and HRL have opposite or at least inconsistent axiologies, and they use different mechanisms and methodologies to achieve their goals. This complementarity and incompatibility should constitute relevant considerations if we should try to determine the systemic connection between these two branches of public international law. The possibility of incompatibility allows reconsidering the question of lex specialis. Professor Scobbie Iain suggests that in the doctrine on the relationship between IHL and HRL, it appears almost that there is a disappointment regarding the fact that lex specialis does not provide a general solution because its application is dependent on the context than an axiological principle25.
The relationship between the HRL and IHL will be essentially decided according to the specific problems at the moment they will arise, just by abstract application of the determinative principles. These two law branches may at times converge, but we must admit that sometimes they might be in conflict26.
These law branches are different. They do not start from the same premises and sometimes try to solve different things. Attempts to humanize IHL can only lead us very far and is likely to alter both the respect of IHL and HRL standards. Thus, various legal tools exist in relation to the two branches of law; they can not always provide an answer. The legislation, rather than judicial interpretation, is necessary to resolve conflicts between legal norms27. And in a world where states have different values and interests, the adoption of new rules governing armed conflicts and belligerent occupation may be difficult but not impossible. This can be considered a pessimistic approach to the issue than the one promoted by some commentators, but is considered to be the most realistic.
The above mentioned highlights the complementarity of the two legal systems that complement each other. For this reason, in the doctrine it was even suggested their unification under the common name of „humane right”.
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